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MEDICAL JURISPRUDENCEt
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Malpractice: Necessity for Proof as to Person
Causing Injury

In i'barra z(. Span qard, 63 4.C.A. 626, the
;ticis wx7ere these: Stuffering fromil an abdoinainal
ache, the plaintiff ha(l conisulte(d one of the de-
tendant physicians who advsicdl him that he shoul(d
havce his ap)pendix removed an(d eiteredl himl in
at hlospital owne(l an(d milaniage(l bxl a second(I phv-
sician, also one of the defendants in the -action.
Here a nurse, unidlentifie(lib the plaintiff, gave
him a hypodermic injectioni and( readied himl for
the operation. He wcas wheele'd into the operating
r-oomil by a thirdl defendant, a inurse emilployed at
the hospital. The fourth defenidaint in the actionl,
a physician, helped aldjust the plaintiff ol the
operating table. and administered the anesthetic.
A fifth defeni(ldait, another physician and stir-
ge0on, perforime(l the operation at the request of
the physician first consultedl by plaiintiff. Whein
the plainltiff awakened sonice few hours after the
operation, hle was in be(d in his hospital roomil
attended by two nurses. tUp to the tlime plaiintiff
entered the hospital, lie had stufferedi no inijurv to
his upper armi However, when he regainedl con-
sciousness after the operation, he had a paini ill
his shoulder, due to the fact, accordinig to expert
testimllonly adlduce(l at the trial of the case oIn be-
hlalf of plaintiff, that a nerve had beeni iinjure(lib
the application of solie externcal pressure or
stralinl.

Plaintiff rtelie(d upoIn the doctrin1e of Rks Ibsa
lJoqtitur (the thinig speak-s for itself) to make
out his case. That is bNv proving that lie suffere(d
injury sonietinie after- he placed hiiiiself in the
liali(ls of the dlefentlalit physicians aind niurse,
plaintiff sought to iiiil)ose the burdetiupon the
defeiidanits of explaining the imiaIinner in which
the alleged injury occurred. The Court refusedI
to extend the docti-inie of Res Jpsa Loqutitutr to a
case such as this where plainitiff faile(d to fix the
inijury as ha\ving been cause(l by a particular per-
soin or his employee. The Court said "B1ut if the
circunistances do tell their ownl tale, the iiiost that
they relate is that somieonie did somethinig negli-
gently to the plaiiitiff. If all those who could have
l)ressed upon hiiii during the period of his tin-
awareness were the einployees of any one de-
fendant, that (lefenidalit iight be held responisible
for plaiintiff's injuries, but even that was not
established. \Vrho, if anyone, stood as an eni-
plover, respon-sible for the possible niegligenice of
inurse ThomsoIn, is Inot maeCi to appear. Granting
that soinething happened to the plaintiff between
the sunset anidI the sunirise of his coinsciousness,
who caused it, is veiled in the (iarklness of ani

t Editor's Note.-The (lepartmiienit of CALIFORNIA AND
WESTERN MEDICINE, presen1ting copy subnmitted by Hartley
F. Peart, Esq., will contain excerpts from the syllabi of re-
enlt decisionls and analyses of legal points and procedures

of inlteres;t to the professiont.

titter lack of evidence. Nonie of the defend(lanits
wN-ere called to testifv; no one revealed whose
hands monved the plaintiff from the operating
table to his bed. In the premises, a judgmnent
aIgainlst anyN on1e defendant woul(d have lacked evi-
dlentiary support. As to each (lefenidanit a nloIn-
suit wAas requiired."
The Court therefore affirmied the judgmiieint of

nlonl-suit in favor of the (lefeni(lanit physicians and
dleniedl plaintiff recovery.

LETTERSt
Concerning Venereal Disease Control Program of

San Francisco:
(Col,Y)

CITY ANI) COUNTY OF SAN FRANCISCO
Departmeint of Public Health

Sain Francisco, May 23, 1944.
l'o the Editor:-Enclosed please find an anniiounicenmenit

which it w-as thought should be printed ini the monthly
bulletin of the CALIFORNIA AND \VFSTERN MFDICiNF.
The actioin of the Metal Trades Counicil, of the Amer-

ican F-ederation of Lahor, ini passing a unianiimous reso-
lutioni approving the voluntary pre6mploymenit blood
tests whiclh are coniducted bv maniagemenit ini codperation
with lhealthi departmenlts, is a definiite forwar(d step ini
local veniereal disease conitrol. Iniformationi regardinig the
results of these serologic examinationis is kept strictly
Conlfidenitial betweeni the lhealthi departmenit anid the in-
dliviidual examiniedl. The results of these serologic ex-
aminiilatioIns ar-e niot reported to either labor uiniionis or
maniagemiienit.

1Failure on the part of the employee to submit to
voluntary preemploymeint bloo(d examinationi will niot
jeopar(lize his chanices of employment.

101 Orove Street.
Sinicerely,

(Sigined) J. C. Ggcn;l, NM. D., I)iri'ctor.
-1 1 -1

Dr. .1. C. Geiger, D)irector of Public Health, aninounices
inew plrocedure in the IJndustrial Veniereal Disease Con-

tr ol Program of Sail Franicisco. The Bay Airea Metal
'I'rades Counicil, of the Amiiericani Federation- of Labor,
uniianimiaously passed a resolutioni approvinig voluntary
preemployment of serologic examinlationis which are con-
ducted by imianiagemenit in cooperation with health
departnllelits.
Under the operationi of this prograiii volun-itar-y preemn-

ploymiienit ser-ologic specinlenls will be secured by imiedical
rlepreseiltatives of management. These specimiienis will be
stubmiiitted to the laboratory of tile City anid Counity of
San Francisco Departmenit of P'ublic Health. The re-
sutts of these laboratory findiilgs are referred to the
Divisioii of 'Venereal Diseases of the local Departmenit of
Public Health. Informationi is kept strictly confideiltial
betweeii the Health Department and the inidividual blood
tested. Iniformationi pertaining to the results of these
examiinlationis is reported nieither to labor unions nor to
illailageml-ent.
The Divisioni of Veniereal Diseases assuIlles responsi-

bility of advisiiig emiiployees of positive serologic exami-
natioiis. Tlldustry is advised that it is niot justified in
coilsiderling the presence of syphilis in an emiployee under
treatmenit or adequately treated as a cause for discharge
from employment. Such an attitude is detrimeiltal to the
war effort, a hinidrance to the progressive industrial
veniereal disease control, anid leads to plant management-
labor uilioIn conlflict.

Latent syphilis is ilot a dailger to industry. It is neuro-
syphilis and cardiovascular syphilis, the results of latent
syphilis, which presenit the potenitial iindustrial hazard.

t CALIFTORNIA AND WrESTERN MEDICINE does ilot hold
itself respoilsible for views exl)ressed inl articles or letters
w-henl signed by the aulthor.


